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Pro-democracy protests in March 2011 triggered the Syrian civil war. 7½ years later, the war
continues at an incredible cost: 364,300 dead; 156,900 missing, presumed dead; 5 million refugees
abroad; and 6 million internally displaced.1

All parties to the Syrian conflict have committed war crimes including murder, torture, rape, forced
disappearances, use of indiscriminate weapons and use of civilian suffering as a weapon of war.2 The
Syrian government has even resorted to chemical weapons prohibited by international convention.3

 But, to date, justice for these war crimes has been limited.

This paper explores the different mechanisms available to hold war criminals accountable for their
unlawful acts committed in Syria. It begins by explaining why the traditional mechanisms – the
International Criminal Court or an ad-hoc International Tribunal – are not available for the Syrian
conflict. Next, it explains the UN’s novel creation of an investigative body to help investigate, but not
prosecute, war crimes committed in Syria. Finally, it provides an overview of domestic efforts to bring
perpetrators to justice. If successful, the international accountability for war crimes committed in Syria
may bring about a new era in international criminal justice.

Political Bar to International Accountability



The International Criminal Court (“ICC”) has jurisdiction to prosecute genocide, crimes against
humanity, war crimes and now the crime of aggression.4 While 123 states are parties to the Rome
Statute that gives the ICC its jurisdiction, Syria is not one of them. State sovereignty is a fundamental
principle of not only international relations, but also the international legal framework. Consequently,
the ICC Prosecutor cannot, on his or her own initiative, commence proceedings for international
crimes committed in Syria because Syria has not consented to the ICC’s jurisdiction.

The UN Security Council could, acting under its Chapter VII power, initiate prosecutions for
international crimes committed in Syria. In fact, the Security Council used this power in the wake of the
2011 Libyan crisis: on 26 February 2011, the Security Council unanimously adopted Resolution 1970
referring the international crimes committed in Libya to the ICC Prosecutor. Like Syria, Libya was not
party to the Rome Statute but is a member of the UN, and Security Council Resolutions are binding on
UN member states.

Unfortunately, it’s unlikely that the UN Security Council will be able to obtain the necessary votes to
pass a resolution giving the ICC jurisdiction over the international crimes committed in Syria. This is
because the Security Council has five permanent members—the United States, Russia, the UK,
France, and China —each with the ability to veto any Security Council resolution. The United States,
the UK, France, and Germany have found themselves on the opposite side of Russia in the Syrian
conflict, in a quasi-proxy-war that is reminiscent of the Cold War era. As of April 2018, Russia has
vetoed 12 Security Council resolutions including, in May 2014, a French-backed resolution that would
have referred international crimes committed in Syria to the ICC.5 All 13 other Security Council
members were in favour of the resolution, but Russia and China’s veto stopped the ICC Prosecutions.

For the same reason, it’s unlikely the UN Security Council could authorize the creation of an ad-hoc
criminal tribunal, like the International Criminal Tribunal for Rwanda or the International Criminal
Tribunal for the Former Yugoslavia, without the consent from the Syrian government.

An International Investigatory Body

On 20 December 2016, United Nations General Assembly established the International, Impartial, and
Independent Mechanism to Assist in the Investigation and Prosecution of Persons Responsible for the
Most Serious Crimes under International Law Committed in the Syrian Arab Republic since March
2011 (“IIIM”).6

The IIIM is an investigative body, not a court or a tribunal. It collects, consolidates, preserves, and
analyzes evidence of international crimes committed in Syria pursuant to internationally accepted
standards of evidence collection.7 It also prepares files to facilitate and expedite fair, independent
criminal proceedings in national, regional, or international courts.8The IIIM does not have jurisdiction
to issue indictments, prosecute cases, or render judgments in the cases it investigates.9

The IIIM is a novel solution to the UN Security Council’s political deadlock to international
accountability in Syria. While the IIIM cannot carry out international criminal prosecutions, the United



Nations General Assembly gave the IIIM authority to carry out all the preparatory work historically
conducted by the ICC Prosecutor or a special tribunal.10 This is a significant development in
international law. The 105 states that voted in favour of the IIIM’s creation represent widespread
political will to attain accountability for international crimes. The Independent International Commission
of Inquiry on the Syrian Arab Republic (IICI), established in August 2011 by the Human Rights Council
is further evidence of this political will.11When international politics catches up – when either a special
tribunal for war crimes committed in Syria is created or the Security Council refers these crimes to the
ICC – the IIIM will have collected and preserved all the evidence necessary for these prosecutions.

The IIIM mandate also specifically refers to the accountability efforts of domestic courts through
universal jurisdiction.12 In doing so, the IIIM insolates states who employ universal jurisdiction to
investigate and prosecute international crimes from claims that these states have violated state
sovereignty.13

The IIIM is expected to open two or more specific investigation files before the end of 2018.14

Domestic Prosecutions

Nine states – Germany, Sweden, France, Spain, Austria, Finland, Norway, the Netherlands and
Switzerland – have commenced investigations and/or domestic prosecutions against their own or
foreign nationals for international crimes committed in Syria. Typically, states can only assert
jurisdiction over their own nationals or crimes that are committed on their territory. Universal
jurisdiction, however, allows a state to take criminal jurisdiction over an accused person regardless of
the accused’s nationality or where the crime was committed.15 Universal jurisdiction is not an
exception to the traditional rule of state jurisdiction but rather, as former ICJ Judge Higgins wrote,
universal jurisdiction is “a well-established norm, which stands alongside other norms of jurisdiction
and is not to be seen as an exception from any one of them.”16 Crimes over which states can assert
universal jurisdiction include genocide, crimes against humanity, war crimes, piracy, slavery, and
torture.17

The sections below describe the each of these nine states’ universal jurisdiction laws and their
prosecution of international crimes committed in Syria to date.18

Germany

The German Code of Crimes against International Law gives German court universal jurisdiction over
genocide, crimes against humanity, and war crimes, and domestic crimes of international concern (
e.g., offenses involving nuclear energy, explosives, or radiation, human trafficking, piracy, hijacking,
and torture).19 These crimes do not need to be offenses in the country where they occurred for
Germany to prosecute.20 Moreover, the suspect does not need to be in Germany during investigations
but must be present for the trial.21 German courts can issue an international arrest warrant for a
person of interest.22



In 2012, Germany opened structural investigations to gather evidence of war crimes and crimes
against humanity committed in Syria since 2011.23 As of October 2018, Germany has opened eight
investigations.24 Three individuals have been convicted of war crimes and received prison sentences
of between 2 and 8.5 years.25 Most recently, on September 25, 2018, a German Court sentenced
Ibrahim A – found guilty of torture and killing persons protected under international law as well as
murder, extortion, kidnapping, and the commission of war crimes under this International Criminal
Code – to life in prison.26

Sweden

The Sweden Criminal Code provides Swedish courts with universal jurisdiction over ordinary crimes (
e.g., murder, manslaughter, kidnapping, and rape), crimes of international concern (e.g., piracy and
human trafficking), and crimes under international law (e.g., genocide and war crimes that correspond
with crimes against international law in Swedish legislation).27 Swedish courts cannot exercise
jurisdiction over crimes against humanity, torture, or forced disappearance because these crimes are
excluded from the Swedish Criminal Code.28 Sweden’s universal jurisdiction over ordinary crimes,
however, captures these international crimes.29

Swedish law does not require the offender to be present in Sweden when an investigation is open, but
the offender must be present when the indictment is issued.30 If the offender is present in Sweden,
the offense does not need to be an offense in the country it was committed for Swedish courts to take
jurisdiction.31 If, however, the crime involves a foreign public servant or non-resident and carries a
minimum penalty of four years’ imprisonment, the offense must be a crime in the country it was
committed for Swedish courts to take jurisdiction.32

As of October 2018, Sweden has completed and sentenced two Syrian war criminals. Mohammad
Abdullah was found guilty of war crimes and sentenced to eight months in prison.  Haisam Omar
Sakhanh was sentenced to life for mass killings caught on video.33

Finland

Finland’s Criminal Code gives Finland universal jurisdiction over a number of crimes for which Finland
has an international obligation to prosecute, including crimes against humanity, war crimes, genocide,
torture, terrorism, piracy, and nuclear, chemical and biological warfare.34 Finnish courts have
jurisdiction over these crimes regardless of where they were committed, the offender’s nationality, or
the laws where the crime was committed.35 The offender does not need to be presence in Finland for
the courts to exercise universal jurisdiction.36

As of October 2018, Finland has not prosecuted any person of committing war crimes in Syria. It has
however, prosecuted two Iraqi nationals for their role in the Camp Speicher massacre near Tikrit, Iraq,
in June 2014.37 It is therefore likely that Finland will also exercise jurisdiction over persons who are
alleged to have committed crimes in Syria if such a case comes to the attention of the Finnish
authorities.



France

France’s Code of Criminal Procedure provides French courts with universal jurisdiction over crimes
that France has an international duty to prosecute including torture, terrorism, piracy, hijacking, war
crimes, crimes against humanity, and genocide38 if the victim is French, the suspect resides in
France, or the suspect is found in French territory.39 For torture, French courts can exercise
jurisdiction regardless of whether the offense is criminalized in the country it occurred.40 But for all
other crimes, the foreign state must have criminalized the offense or be a party to the ICC for a French
court to exercise jurisdiction.41

As of October 2018, France has four open investigations of persons alleged to have committed war
crimes in Syria and is conducting one ongoing trial: the LaFarge Corporate Accountability Case. The
former chief executive and three former directors of Lafarge, along with two French directors of the
subsidiary corporation, were formally indicted in December 2017 for financing terrorism and
endangering lives in Syria.42

Spain

The Fundamental Law of the Judiciary gives Spanish courts universal jurisdiction if Spain has a
binding international obligation to prosecute these crimes.43 This provision allow Spanish courts to
prosecute breaches of the 4th Geneva Convention and the Convention against Torture, as well as
genocide and crimes against humanity if the offender is in Spain, the victims are Spanish nationals, or
the case is otherwise linked to Spain.44 The offense does not need to be criminalized in the state it
occurred for Spanish courts to exercise universal jurisdiction.45

As of October 2018, Spain has attempted to prosecute one case, the Caesar Photos case. This was a
criminal proceeding against high-level Syrian officials for allegations of forced disappearance, torture,
and killings at a Syrian government detention centre. The case, however, was dismissed for lack of
jurisdiction.46

Austria

Austria’s Criminal Code gives Austria universal jurisdiction over certain offenses criminalized under
Austrian law (e.g., terrorism, human trafficking, production/distribution of weapons of mass
destruction, extortion, sexual abuse of minors, and kidnapping); offenses Austria has an international
obligation to prosecute (e.g., breaches of the Geneva Conventions or the Convention against Torture);
and offenses criminalized in the country where the offense was committed.47 If the offense is
criminalized under Austrian law, Austrian courts have jurisdiction regardless of where the offense was
committed or whether the offense is criminalized in the country it was committed.48 If the offense is
criminalized in the country it was committed, Austrian courts have jurisdiction if the offender is an
Austrian citizen or a non-extraditable foreign national.49

Generally, offenders need to be present in Austria for Austria to prosecute; however, if Austria has an
international obligation to prosecution, the offender’s presence is not required.50



As of October 2018, Austria has investigated, tried, and sentenced a former member of Farouq
Brigade for killing twenty unarmed and injured Syrian governments soldiers. He was sentenced to life
in prison.51

Norway

The New General Civil Penal Code of 2005 gives Norwegian courts universal jurisdiction over
genocide, crimes against humanity, and war crimes.52 The Norwegian General Civil Penal Code of
1902 gives Norwegian universal jurisdiction over other offenses including assault, hostage taking, and
hijacking.53 Norwegian courts can exercise jurisdiction over genocide, crimes against humanity, or
war crimes committed abroad, but only if the suspect lives in Norway and the offense is criminalized in
the country where it was committed.54

Investigations against persons alleged to have committed war crimes in Syria are ongoing in Norway
but no charges have been laid to date.55

The Netherlands

The Dutch International Crimes Act gives Dutch courts universal jurisdiction over genocide, torture,
war crimes, and crimes against humanity if the offender is a Dutch national, if the offender is present
on Dutch territory, or if the offender commits the crime against a Dutch national.56 Dutch courts also
have universal jurisdiction over piracy, counterfeiting, and hijacking if the offender is present in the
Netherlands.57 Dutch courts can exercise their jurisdiction over all these crimes regardless of whether
the offense is criminalized in the country it occurred.58

Investigations against persons alleged to have committed war crimes in Syria are ongoing in the
Netherlands but no charges have been laid to date.59

Switzerland

The Swiss Criminal Code gives Swiss courts jurisdiction over crimes that Switzerland is obliged to
investigate and prosecute, namely genocide, crimes against humanity, war crimes, torture, and forced
disappearances.60 Swiss courts can exercise jurisdiction over these crimes if the suspect is present
on Swiss territory and not facing extradition.61

In December 2014, the Office of the Attorney General of Switzerland opened an investigation against
Rifaat Al-Assad, the commander of an elite group of Syrian troops known as the Defence Brigades.62

 Under Rifaat Al-Assad command, the Defence Brigades are alleged to have participated in two
infamous mass killings: the June 1980 attack against the Tadmor prison (1000 suspected of being
killed); and the February 1982 attack against the city of Hama (10,000 to 40,000 civilians killed).63

 Investigations are ongoing.

Conclusion



The road to justice is neither straight-forward nor simple. It must evolve with the geopolitical
framework in which it operates. And this is exactly what happened in the case of the Syrian conflict.
 International politics renders the traditional avenues to justice unusable. But states, appalled by the
atrocities being committed in Syria, found another way forward. They have begun to use their own
domestic legal systems to exercise jurisdiction over persons alleged to have committed war crimes in
Syria and the United Nations General Assembly established the IIIM to assist with investigations and
prosecutions. This movement might overcome the politics of the UN Security Council and, if
successful, may be the beginning of a new era in international criminal justice.
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