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This article assesses the militarization and post-war confiscation of lands by the Government of Sri
Lanka against Eelam Tamils in the North-East under the lens of persecution and forcible transfer of
population as crimes against humanity.

Introduction 

Nine years after the end of the war, the Government of Sri Lanka has yet to effectively instate durable
measures to demilitarise areas in the North-East. The post-war ground realities for Eelam Tamil
civilians, including internally displaced persons (IDPs), consists of ongoing military occupation of
previously-owned Tamil land and impediments to their participation in civic, cultural and economic
spheres of life, thereby infringing their fundamental rights. This article raises the question of whether
the military occupation of private land and protracted displacement of Eelam Tamils in the North-East



constitutes the elements for the crimes against humanity of persecution and forcible transfer of
population. In addressing this, the analysis finds that there is a credible legal argument that the Sri
Lankan state and the military perpetrate the crimes against humanity of persecution and forcible
displacement against Eelam Tamils.

Post-War Crisis of Land Confiscation Perpetrated against Eelam Tamils in the North-East

The post-war situation for Eelam Tamils remains bleak. There has been minimal progress on durable
measures for transitional justice after the armed civil conflict ended.1 Recently, in Delayed or Denied?
Sri Lanka’s Failing Transitional Justice Process by the Numbers, the People for Equality and Relief in
Lanka (PEARL) reported that the Government has failed to effectively address critical issues, including
the military occupation of confiscated lands, land return, protracted internal displacement, enforced
disappearances, intimidation, security sector reform, war crimes during the war by the Sri Lankan
military and the repeal of the Prevention of Terrorism Act.2

Among these issues, the Sri Lankan military’s occupation of private land belonging to Tamil civilians is
a critical issue for reconciliation in the post-war setting. For years, the Government implemented a
state policy of acquiring private land held by Tamil IDPs in the North-East through measures such as
those under the Land Acquisition Act No. 9 of 1950.3 The Land Acquisition Act No. 9 of 1950 is used
by the Government to acquire private land for ‘public purposes’ under Section 2(1). Section 2(1)
states, “where the Minister decides that land in any area is needed for any public purpose, he may
direct the acquiring officer of the district in which that area lies to cause a notice in accordance with
subsection (2) to be exhibited in some conspicuous places in that area.”4 This provision has been
used as a tool by the Sri Lankan state to confiscate private lands belonging to Tamil IDPs. In addition,
there has been prolonged military occupation of private lands under designated high-security zones
(HSZ) created before, during and after the civil war. In response, Tamils have attempted to challenge
the Government’s refusal to return Tamil lands at the Court of Appeal and the Supreme Court without
success.5

After the nearly three-decade war, the prevalent militarization and lack of durable solutions for access
to homes, livelihood and economic life has disproportionately affected Tamil IDPs. To date, the
Government of Sri Lanka has failed to keep its promises on demilitarization and land return.6 In
November 2017, President Sirisena stated that occupied lands would not be released from the military
for national security reasons.7 As of March 2018, the military has continued its occupation of lands in
Mullaitivu8, Vanni9 and Kilinochchi10 for its own facilities.11 In October 2017, the Adayaalam Centre
for Policy Research (ACPR) and the People for Equality and Relief in Lanka (PEARL) studied the
militarization of the Mullaitivu District in which 2265.41 acres of land is occupied by the military out of
2516.9 square kilometres of total land in the area.12 The post-war ‘Buddhisization’ of the North-East
by creating Buddhist temples was further documented in areas where no Buddhists live aside from the
predominantly Sinhala-Buddhist military.13 Such findings raise credible concerns that the Government
of Sri Lanka has undertaken a systematic regime of land grabs against Tamils to change the ethnic
demographic of areas where Tamils reside. The question of whether this constitutes the three 



chapeau elements for crimes against humanity to demonstrate that the Government of Sri Lanka has
undertaken a systematic plan to attack Eelam Tamil civilians arises.

The Sri Lankan State’s Systematic Plan to Attack Eelam Tamils under the Lens of the Four
Contextual Elements for Crimes Against Humanity 

The first chapeau element for crimes against humanity is that an attack pursuant to a state or
organizational policy must exist according to Article 7(2) of the Rome Statute of the International
Criminal Court (Rome Statute).14 The ‘state attack’ need not be necessarily confined to a conventional
military attack in armed conflict but rather, “could outlast, precede or run parallel to the armed conflict,
without necessarily being part of it.”15 In Akayesu, the Trial Chamber of the International Criminal
Tribunal for Rwanda (ICTR) recognized that it is not mandatory that the attack be violent but may be
“a system of apartheid […] or exerting pressure on the population,” to act in a specific way.16

 Therefore, it may encompass the mistreatment of a civilian population even after war.17 The current
practices by the Government of Sri Lanka arguably show that an attack is underway against Eelam
Tamils in the North-East pursuant to a state plan. The adopted strategy appears to be to establish a
heavy military presence in the North-East to politically, economically and culturally disenfranchise
Tamils. The main rationale is stated as preventing post-war mobilizations for autonomy, separatism
and state accountability. For example, in 2013, Major General Mahinda Hathurisinghe publicly claimed
that a terrorist mindset exists within the Tamil population, which must be eradicated over time.18 More
recently, the narrative equating Tamil participation in civil and political life or equating devolution to
terrorism has been used to justify the repression of Tamils. On May 18, 2018, Tamil Genocide Day,
President Maithripala Sirisena stated that, “We have defeated the LTTE (Liberation Tigers of Tamil
Eelam) physically and militarily, but their ideology has not died. Their agents in the diaspora in the
LTTE’s international network are very much alive.”19 This notion that all Tamils seeking provincial
autonomy and state accountability represent the LTTE has underpinned the state strategy to establish
a significant military presence in the North-East. The rationale is to effectively instantiate necessary
military control of the local Tamil population and circumvent any political mobilizations for
accountability or autonomy post-war. Consequently, the militarization of regions historically occupied
by Eelam Tamils seems to be systematically undertaken by the Government to centralize political and
physical control to exert pressure over civil and political life of Tamils.20

In addition, this state plan appears to be carried out even at the highest levels of the Government of
Sri Lanka and by military personnel as discussed further below. It appears that state agents are the
main perpetrators of the state-sponsored policy.21 This high degree of coordination between the state
and the military has granted the military the ability to occupy confiscated private land and perpetuate
protracted displacement of Tamils in the North-East.22 Furthermore, the state plan has been in force
for the past nine years, during both the armed conflict and the post-war period.23

The second chapeau element requires that the attack be directed against a civilian population.24 
Specifically, to be a crime against humanity, the civilian population must constitute the primary target
of the attack in a manner that is direct, and not incidental.25 It can be reasonably inferred that the



attack by the Government of Sri Lanka is directed against a civilian population as required by the
second contextual element for crimes against humanity.26 In this case, Tamil citizens, including IDPs,
are the civilian population targeted by the state policy carried out by the military.27 Specifically, Tamils
are targeted as perceived political sympathizers for separatism, which is characterized as a national
security threat and not a claim for self-determination. The militarization of the North-East is also largely
directed at private lands historically-held by Tamils.28 This arguably shows that Tamil civilians as a
people are targeted by the state attack.

In regard to the third chapeau element, the attack must be systematic.29 In Staniši? and Simatovi?,
‘systematic’ is defined as “the organized nature of the acts of violence.”30 In addition, the Appeals
Chamber in Kunarac referred to the Blaški? Trial Chamber to define systematic as including the
existence of a political objective to persecute a community, the significant use of public, private and
military resources, and the involvement of high-level military authorities in a well-planned regime.31

 Therefore, the strategic use of public resources such as the military to effectively execute the state
policy may demonstrate the systematic nature of the attack. In this situation, the Government has
arguably deployed the military to establish a heavy presence in private lands historically owned by
Tamil civilians for the political objective of repressing Tamil separatism. Notably, it has used the Land
Acquisition Act No.9 of 195032 and the designation of high-security zones (HSZs) to effectively seize
private land belonging to Tamil IDPs who were forced to leave before, during or after the civil conflict.
33

The organized use of such state resources and military personnel to carry out the attack arguably
establishes its systematic character. The strategic use of land seizures to continually displace Tamils
by military occupation of private land results in effective control by the government of political and civil
life in the North-East. All of this appears to demonstrate that a systematic state attack by the
Government is directed against Eelam Tamil civilians. The question of whether there is a nexus
between the attack and the underlying acts of persecution and forcible displacement is discussed in
the following sections.34

Military Occupation and Land Confiscation of Private Lands belonging to Eelam Tamils under
the Lens of Persecution as a Crimes Against Humanity 

Persecution under Article 7(2)(g) of the Rome Statute is “the intentional or severe deprivation of
fundamental rights contrary to international law by reason of the identity of the group or collectivity.”35

 Land confiscation may qualify as a means of persecution in international criminal law. In Kupreški?,
the Appeals Chamber held that “attacks on property can constitute persecution” if committed through
gross or blatant denial of fundamental rights and on discriminatory grounds.36 In Tadi?, the Trial
Chamber stated that persecution as an international crime encompasses acts of  physical, economic
or judicial character that violate an individual’s entitlement to a basic right.37 In Blaškic, the Trial
Chamber recognized that persecution may “take the form of confiscation or destruction of private
dwellings or businesses…or means of subsistence belonging to the [targeted group].”38 Furthermore,
in Kordi? and Cerkez, the Trial Chamber stated, “In the context of an overall campaign of persecution,
rendering a people homeless and with no means of economic support may be the method used to



‘coerce, intimidate, terrorize and forcibly transfer…civilians from their homes and villages.”39 The Trial
Chamber further stated that the destruction or seizure of property may constitute persecution.40

 Furthermore, in Karadži?, the Trial Chamber stated that persecution encompassed “the organized
seizure of property undertaken within the framework of a systematic economic exploitation of occupied
territory.”41 In regard to the severity requirement, the Trial Chamber in Kordi?, held that the
confiscation of individuals’ homes and means of livelihood fulfilled the gravity requirement.42

 Therefore, threats or infringements of property rights, such as the arbitrary state acquisition of Tamil
private land may fall within the ambit of persecution as a crime against humanity.

The first element of persecution requires that the perpetrator severely deprive one or more persons of
fundamental rights contrary to international law.43 In this case, the fundamental right to security of the
person of Tamil IDPs is engaged by land confiscation and military occupation. Notably, the
confiscation of private land has detrimentally impacted the ability of Tamil IDPs to economically
sustain themselves.44 Tamil civilians have been systemically disenfranchised from accessing their
private lands to sustain livelihoods for years.45 In the armed conflict, the Government and the military
seized private land for strategic military purposes in the North and East. The establishment and use of
HSZs continues to date. For example, in Myliddy, the Tamil Guardian reported that the Sri Lankan
Navy still partially occupies the Myliddy harbour, preventing local fisherman from sustaining
livelihoods.46 The International Crisis Group (ICG) reported in May 2017 that “the military resists
returning additional occupied land to its owners in these areas and continues to run shops and hotels
and build Buddha statutes in Tamil and Muslim communities.”47 Evidently, the confiscation of private
land detrimentally impacts the ability of Tamil IDPs to sustain livelihoods as they are systematically
disenfranchised from accessing their private lands and from re-entering the local economy due to
competition from the military.48

The military has also infiltrated post-war civil life by participating in agriculture, and running hotels and
tourist resorts.49Among many military-run enterprises is the Thalsevana Resort in Kankasanthurai,
Jaffna, which the Sri Lanka Campaign has noted is operated on land confiscated from local citizens as
an alleged HSZ to maintain national security.50 As a result, Tamil IDPs are subjected to poverty, lack
of employment, poor infrastructure facilities and restricted access to water, land and religious facilities.
51 The arbitrary use of confiscated land by the military has severely hampered the ability for returnees
to sustain a livelihood and even caused them to be dependent on the military for employment.
Considering this, the Government has severely infringed on their fundamental right to security of the
person through militarization pursuant to its state plan. It is critical to note such infringements
committed by the Sri Lankan state are not  justified by military necessity to ensure the security of
Tamil civilians under international law. The concept of military necessity is only applicable to the Laws
of Armed Conflict, and not in the absence of armed conflict, which is the current case in Sri Lanka.52

 Therefore, military necessity cannot be used by the Government or military to justify the appropriation
of private Tamil land.

The second and third elements of persecution require an act or omission to be committed with a
discriminatory intent held by the perpetrator. Therefore, the civilian population is targeted due to their



membership in a protected group.53 In Blaški?, the Trial Chamber stated that persecution may occur
by targeting property as long as the individual is “selected on grounds linked to their belonging to a
particular community.”54 The ECCC Appeal Chamber in Kaing stated, “…the perpetrator may define
the targeted victims based on a subjective assessment as to what group or groups pose a political
threat or danger…”55 In this case, the justification discussed earlier for the militarization of privately-
owned Tamil land, in effect, causes political disenfranchisement by strategically positioning the military
to control civil and political life in the areas Tamils historically and currently reside in.  On this ground,
the Government of Sri Lanka imposes militarization to specifically target Eelam Tamils arguably
establishing discriminatory intent.

The fifth and sixth elements of persecution require that the conduct be committed as part of a
systematic attack with the perpetrator’s knowledge.56 Essentially, the mens rea for persecution
requires that the targeting be based on membership in a protected group. The jurisprudence
establishes that political identity is a recognized ground of discrimination.57 The statements made by
state actors, such as President Sirisena and Major General Mahinda Hathurisinghe demonstrate that
the state – the perpetrator – knowingly commits the militarization as part of the systematic state plan
to attack Tamil civilians and suppress perceived threats.58 Additionally, to constitute a crime against
humanity, persecution must be committed with any other underlying act of Article 7(1) of the Rome
Statute or any crime under the ICC jurisdiction.59 The following section assesses this element by
considering the crime against humanity of forcible transfer of population.

The Crisis of Protracted Displacement of Eelam Tamils under the Lens of Forcible Transfer of
Population as a Crime Against Humanity 

Forcible transfer is the movement of individuals under duress from where they reside to a place that is
not of their choosing.”60 Under Article 7(2)(d) of the Rome Statute, forcible transfer of population is the
“forced displacement of the persons concerned by expulsion and other coercive acts from the area in
which they are lawfully present, without grounds permitted under international law.”61 In March 2016,
the Centre for Policy Alternatives reported that 2115.77 acres of state land and 43.28 acres of private
land were occupied in addition to 73.9475 of state land and over 6,400 acres of private land in Jaffna.
62 Additionally, the Society for Threatened Peoples reported that the Rajapaksha regime granted
military appropriation of at least 200,000 acres of land in March 2016.63 In an UNHCR survey, 81% of
respondents stated they could not access their land because of military occupation.64 For 2017, the
U.S. Department of State reported that the majority of IDPs were unable to return to their homes due
to military occupation of their land as part of HSZs, land mines, absence of access to livelihood and
basic services.65 In April, approximately 300 people of Iranaitheevu returned to their own occupied
land in protest with extremely inadequate state support to enable them to earn a livelihood.66 The
residents in Keppapilavu have protested to return to their ancestral lands which are under military
occupation for ‘national security reasons’.67 In this case, the military occupation of Tamil private land
has been a significant cause of the forcible transfer of Tamil IDPs.68 Such developments  arguably
demonstrate that a crisis of protracted displacement exists in post-war Sri Lanka and raises the
question of whether this constitutes the crime against humanity of forcible transfer of population.



The first element of forcible displacement requires that the person(s) are transferred by expulsion or
other coercive acts contrary to international law.69 This encompasses coercive environments where
the civilian(s) has no choice but to forcibly leave.70 In Naletili? and Martinovi?, the Trial Chamber held
that to determine whether the targeted population had a real choice, one must consider the choice “in
the context of all relevant circumstances on a case by case basis. Specifically, the Appeals Chamber
in Krnojelac held that being forced is not limited to physical force but encompasses the threat of force
or coercion “caused by fear of violence… abuse of power or by taking advantage of a coercive
environment.”71 In Prli?, it was held that forcible displacement occurs “in a climate of terror and
violence obviates any and all value arising from the consent.”72

This case strongly indicates that the protracted displacement of Tamils through such coercive
militarization is without lawful justification under international law. The military use of confiscated
private land owned by Tamil IDPs reinforces this. In 2016, the Oakland Institute reported that the
military continued to occupy private lands belonging to Tamil IDPs in HSZs for army and naval camps.
73 In April 2018, the military re-seized land upon a recently renovated school called Kilinochchi Maha
Vidyayalam.74 Confiscated land has also been transformed into large-scale property development,
businesses such as holiday resorts, restaurants, recreational activities reserved exclusively for military
personnel and travel agencies run by the Ministry of Defence.75 For example, the Sri Lankan military
built a tennis court on a base on occupied land in Mullaitivu exclusively for military personnel.76 In
addition, the Ministries of Land and Tourism have engaged in the Sinhalisation, or effort to alter the
ethnic demographics of regions populated by Tamils, through the creation of Sinhalese victory
monuments and Buddhist viharas/religious altars in areas occupied by the military.77 The Tamil
Guardian reported that Tamil IDPs in Valikaamam North returned to their lands, released after 30
years of military occupation as a measure to resettle them onto their own lands, only to find their
homes destroyed.78 In July 2017, the Government released occupied land in Myliddy harbour for
Tamil IDPs who faced extremely poor conditions with inadequate state support to continue their
livelihood through fishing.79 Therefore, the mass appropriation of private lands is unjustified under
international law as it appears that there is no true public purpose for the confiscation that led to the
coerced displacement of Tamils.

The second element of forcible displacement requires that the person(s) were lawfully present in the
area from where they were transferred.80 There is no need for title deeds or legal ownership of private
land to qualify as lawful presence. In Karadži?, the Trial Chamber provided that being lawfully present
was not equated to the legal concept of lawful residence.81 In Popovic, the Trial Chamber held that
lawful presence does not require legal entitlement to remain in an area but only requires residing in a
location for a sufficient period of time.82 Therefore, lawful presence is granted for those without actual
legal claims to be an area, including IDPs.83

The third element is that the perpetrator was aware of circumstances establishing lawful presence.84

 The requisite mens rea that must be held by the perpetrator is that the forcible transfer of population
is executed with the specific intent to displace the targeted population within national borders.85 In
addition, the targeted group need not be displaced permanently. Rather, it may merely be established



that the displacement was intentional, even if its trajectory is short-term.86

In regard to the fourth and fifth elements87, there are credible grounds for concluding that the forcible
transfer of population was executed as part of a systematic attack with the Government of Sri Lanka’s
knowledge.88 Notably, the reference to the issuance of acquisition notices under section 2(1) of the 
Land Acquisition Act No. 9 of 1950 by the Government demonstrates that it acknowledges that the
appropriated lands for alleged public purposes were originally lawfully owned by Tamil IDPs who were
lawfully present in the seized lands.89 On such grounds, it may be reasonably inferred that the crime
against humanity of persecution is committed through land confiscation and military occupation, which
has largely facilitated the forcible transfer of population against Eelam Tamils by the Government of
Sri Lanka under a systematic state attack.

International Criminal Justice for Eelam Tamils under the Sri Lankan State 

In conclusion, there is a credible legal argument for the claim that the Government of Sri Lanka and
the military have perpetrated the crimes against humanity of persecution and forcible transfer of
population against Eelam Tamils in Sri Lanka. Reconciliatory efforts will continue to be derailed by the
Government of Sri Lanka’s own practices in this regard. Furthermore, international criminal
prosecution should be considered as the Office of the Prosecutor of the International Criminal Court
has specifically committed to investigating the unlawful dispossession of land.90 The post-war ground
realities perpetuate daily insecurities, disenfranchisement and oppression of Eelam Tamils as a
people through such international crimes. Unless this and other critical issues are properly addressed
such as through durable solutions for state accountability, de-militarization, land return and
resettlement, Eelam Tamils will continue to be incessantly subjected to fugitive experiences in their
homeland.
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