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General Introduction

Over the past 25 years, a system of international justice has emerged, seeking to answer decades-
long calls for greater accountability for massive human rights abuses. Treaties and declarations
signed by most countries of the world outlaw international crimes, including sexual violence, but what
has been missing are the mechanisms and the political will to enforce them. According to Amnesty
International, 86% of the 193 United Nations Member States have now defined one or more of the
core international crimes within their domestic law and 76% have provided for universal jurisdiction
over one or more of these categories of crimesl. The creation of the ICC has been at the forefront of
this movement towards greater accountability. Its funding treaty enshrined the “complementarity”
principle, which means that States bear the primary responsibility to investigate and prosecute
international crimes2. The system it created depends on a strong network of state cooperation with the
ICC (referred to as “vertical” cooperation), but cooperation has often been very inadequate,
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detrimentally affecting the efficiency of the Court and its ability to fulfill its mandate3. Moreover, given
that international tribunals can handle only a limited number of cases, it is essential to foster effective
“horizontal” cooperation between States in the investigation and prosecution of international crimes?.
An overview of global war crimes prosecutions indicates that 48 countries have initiated prosecutions
related to atrocity crimes in the past decade and a half, 33 of which were themselves the affected
country while more than 10,000 perpetrators have been brought to justice in national courts around
the world®. Since that study, many more national prosecutions were undertaken, often based on
universal jurisdiction and in contexts where they represent the only opportunity for victims to obtain
justice, like prosecutions in Europe for crimes committed in Syria®. At the same time, significant
challenges exist in bringing such cases before national courts: scarcity of resources for investigations
and prosecutions; lack of political will and politicization of cases; inadequacies in national war crimes
legislation; lack of personal security for victims and witnesses; stigmatization of victims of sexual
violence; language, cultural and sensitivity barriers; lack of trust between stakeholders;
misunderstanding of States’ legal requirements to prosecute; and insufficient NGO-NGO and State to
State collaboration for cases with transnational elements’. NGOs often play a role in the cases that
are brought forward at the national level, and can contribute to the work of national prosecuting
authorities by bringing additional resources and expertise. These are both international and nationally-
based organizations working in the fields of human rights monitoring, gender issues, child soldiers,
humanitarian relief, and many other areas. There are also a growing number of organizations directly
involved in developing cases for trial, with direct access to victims and witnesses, partnerships with
grassroots organizations, and expertise in international criminal law, sexual violence in conflict, child
soldiers and other relevant areas. Some collaborative relationships with national prosecuting
authorities exist and there are examples of successful prosecutions, such as the cooperation between
Belgian and Swiss prosecutors and Civitas Maxima in the Johnson and Kosiah cases pertaining to
Liberia, or the work of Human Rights Watch with the Senegalese government in the Habré case.
However, while more attention has been paid recently to the role of NGOs8, little has been developed
in the way of guidelines for ensuring that governments and NGOs involved in such cases operate in a
way that is mutually supportive, aiming at the goal of a successful prosecution with due regard to fair
trial guarantees with a gender perspective at all stages. Our Canadian-led outreach activity aims at
filling that gap.

Based on the above premise, a joint initiative of the Crimes against Humanity and War Crimes Section
of the Canadian Department of Justice, the Canadian Centre for International Justice, Lawyers
Without Borders Canada, the Human Rights Center of University of California’s Berkeley Law,
Université Laval and the Canadian Partnership for International Justice, an expert meeting was
organized on the 15t and 16" of March at University of Ottawa. It identified the key issues that can
lead to a more effective collaboration between NPAs and NGOs in the domestic prosecution of
international crimes, while documenting and sharing the good practices of State officials and NGOs,
with academic input.



Prior to the expert meeting, a background document was drafted in order to provide basic information
on the cooperation between national prosecuting authorities (NPAs) and non-governmental
organizations (NGOs) based on a number of documents that addressed this topic from different
perspectives®. First, based on this research, some legal concepts and frameworks were defined as
the basis of the discussion and to be kept in mind by all stakeholders when investigating international
crimes (Part I).

The following articles will respectively highlight that knowledge of investigation policy and respect for
the principles of cooperation and collaboration are essential to gather information that could have
probative value (Part Il), that documenting information needs to be done in a rigorous way according
to several planning stages (Part Ill) and finally stress that after information has been gathered, the
management of that information raises multiples challenges and outcomes (Part V).

Part I: Defining Legal Concepts and Frameworks

Civil society actors (CSAs) should be encompassed in a broad definition embracing “any non-state
actor that has either a formal or a non-formal role in the legal justice process”10. This definition
includes NGOs and other first-responders who may interact directly with victims or come to be in
contact with or in possession of information or evidence of an international crimell. As first-
responders, NGOs are often well-positioned to collect information about international crimes since
their personnel can arrive at crime scenes long before criminal investigators who may face diplomatic,
legal or pragmatic obstacles to reach atrocity sites12. The word “investigations” includes “monitoring”,
“documentation” and “fact-finding” undertaken by national or international investigators into egregious
violations13,

The term “cooperation” refers not only to a wide spectrum of interactions between CSAs and judicial
mechanisms, either at national or international level, but also to any interventions or actions of one
party that could have an impact upon the other, such as highlighting specific cases in order for the
prosecutors to trigger an investigation; interventions affecting the successful investigation and
prosecution of international crimes; the collection of evidence and the identification of victims and
witnesses; or the provision of special care and support to victims14. An “effective cooperation” is the
main goal pursued, without purely-results driven approach that could harm victims, while improving
channels of communication at all levels, throughout the whole process of information and evidence
gathering2®. It includes a broad range of forms of cooperation such as facilitating the identification and
the prosecution of international crimes; a greater awareness in the public consciousness of the need
for justice for victims and the lack of impunity for perpetrators; or a reparative benefit and an
empowering experience for victims16.

Substantial barriers to NGOs participation can be highlighted. When engaged in information gathering
and fact-finding, they might not be willing to cooperate with jurisdictions or focus their efforts on
collecting evidence for legal proceedings. Also, they may lack training to carry out gathering
techniques and they may not get the needed information that could be admissible in Court, for



instance regarding the requirements of the process of authentication by the Office of the Prosecutor
(OTP) of the ICCL7. This is why, “thus, there is a need to develop trainings and disseminate guidelines
on how to collect evidence of crimes in ways that will maximize its potential probative value in court’18
. Another challenge that can be emphasized is that NGOs involved in fact-finding should be aware of
the protocol and practices to be followed in information gathering about international crimes in order to
enhance accountability, either before national or international jurisdictions. Nevertheless, any
guidelines should embrace flexibility by implementing minimum standards of the principles and
techniques to be followed by CSAs when collecting information and evidencel®.

“Egregious violations” should be understood as the international crimes of genocide29, crimes against
humanity?1 and war crimes22 but also as any other grave violations of international humanitarian,
criminal and human rights law23. The term “witnesses” can include “victims”, who can also be
identified as “survivors"24,

The understanding and interpretation of sexual violence as an international crime should be based
upon the provisions of the Rome Statute of the ICC2°. These provisions are largely ratified by States,
including those on conflict-related sexual violence and are reflected in numerous national legislations.
Therefore, these understandings should be common to the ICC and to national courts aiming to
prosecute CRSV as an international crime2S.

Sexual and gender-based violence against men and boys should be seen broadly and as including
any conduct “that targets men and boys because of their sex, sexual orientation and/or socially
constructed gender roles, regardless of whether that conduct also involves sexual violence or not; that
does not necessarily take place during armed conflict; of a sexual nature involving no physical
violence or contact™2”.

Violence and grave violations against children in armed conflict refer to every person younger than 18
years old, being subject to killing or maiming; recruiting or use of children in armed forces and groups;
attacks against schools or hospitals attended by children; rape and other forms of sexual violence
against children; abduction of children; and denial of humanitarian access to children28.
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