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In an earlier PKI Journal post, James Hendry summarizes the B.C. Supreme Court decision of
Chambers Judge Abrioux in Araya v. Nevsun Resources Ltd.1 on whether there might be a private law
claim for breach of customary international law (“CIL”).2 Following an appeal by Nevsun, that decision
was upheld by the B.C. Court of Appeal on November 21, 2017.3

Araya is a proposed representative action on behalf of refugees from the State of Eritrea alleging that
Nevsun Resources Ltd., a British Columbia company, used forced labour and torture to build an
Eritrean mine.  The allegations include a claim that the conduct of Nevsun and others amounts to “a
breach of customary international law”, and gives rise to a private law cause of action for damages in
Canada. On a preliminary application, Nevsun sought – but failed before both the B.C. Supreme Court
and Court of Appeal – to strike out this portion of the claim on the basis that the pleadings disclosed
no reasonable cause of action or that the claim had no reasonable prospect of success. At a
minimum, the Courts’ conclusions demonstrate that Nevsun was unable to meet the high bar needed
to have a claim summarily dismissed without full consideration of its merits at trial.  However, various
authors suggest it may also reflect courts’ new-found openness to transnational corporate liability for
violations of international norms.4



This article explores some of the legal and policy considerations raised by the breach of CIL claim.
The Araya action raises numerous novel legal issues, however the argument that there exists an
independent private tort based on a breach of CIL may pose the greatest hurdle of all. Fortunately
though, it is not dispositive of the case. Should the courts ultimately refuse to recognize a private law
claim based on CIL, there exist analogous domestic torts which also form part of the plaintiffs’ claim,
for example, battery and unlawful confinement.

Balancing Canada’s Dualist System and Observance of International Law

Canada’s dualist system and observance of its international legal obligations are not easy
companions. International law is largely developed through Executive action via negotiation of binding
and non-binding international instruments, adoption of treaties, formal statements, etc. This means
that from a strict constitutional perspective, neither Parliament nor Legislatures play a role in the
development of conventional international law. (In January 2008, the federal government commenced
tabling treaties prior to their ratification in the House of Commons, in order to have some level of
Parliamentary involvement. While the House may debate and even pass a motion related to a
particular treaty, its actions have no legal force. The Executive retains sole decision-making power on
ratification.)5

Concomitantly, international laws are not pleaded directly in Canadian courts but must rather be
converted into some form of domestic law.  For example, legislative bodies may incorporate
international commitments through the passage of domestic statutes.6 Canada may also rely on
existing laws and on common law to demonstrate conformity with international rules. For example,
international human rights treaties may be ratified on the basis of existing protections in the Canadian
Charter of Rights and Freedoms, tort law, labour laws and/or Criminal Code provisions.

From the judiciary’s perspective, there appears to be an ongoing struggle to locate the balance
between respect for international legal commitments and Canada’s system of Parliamentary
Sovereignty and constitutional democracy. The majority statement in R. v. Hape is often cited
(including by the parties to the Araya action) to explain the interaction between domestic law and
Canada’s international legal commitments:

[F]ollowing the common law tradition, it appears that the doctrine of adoption operates in Canada such
that prohibitive rules of customary international law should be incorporated into domestic law in the
absence of conflicting legislation. The automatic incorporation of such rules is justified on the basis
that international custom, as the law of nations, is also the law of Canada unless, in a valid exercise of
its sovereignty, Canada declares that its law is to the contrary. Parliamentary sovereignty dictates that
a legislature may violate international law, but that it must do so expressly. Absent an express
derogation, the courts may look to prohibitive rules of customary international law to aid in the
interpretation of Canadian law and the development of the common law. (my emphasis)7

There is a significant difference between incorporating a customary international law rule into domestic
law versus using that same rule to aid in the interpretation of Canadian law and development of



common law. Other judicial pronouncements on the interaction of domestic and international law have
served to muddy the waters further.8

Consideration could also be given to whether direct incorporation into domestic law is warranted in the
context of jus cogens norms, given that they represent peremptory norms from which derogation is
never possible.  It would also reflect the serious opprobrium associated with offences such as torture,
slavery and forced labour, which according to the plaintiffs’ brief, was an impetus for a tort claim based
on a breach of CIL.9

Fortunately, the plaintiffs may be able to take advantage of both approaches mentioned in Hape by
arguing for a distinct common law tort of breach of customary international law, or alternatively, by
using such international norms to inform the scope and interpretation of existing domestic torts which
are also pleaded in this case.

Do CIL Norms include a Right to a Civil Remedy

Another question related to the plaintiffs’ transnational claim is whether CIL norms include a right to
civil redress. It is broadly accepted that CIL is established where it can be demonstrated that most
states act in accordance with a specific rule (referred to as “state practice”), and that they do so out of
a sense of legal obligation (“opinio juris”).

There is also little dispute that torture, slavery, forced labour and crimes against humanity fall within
the realm of CIL. In fact, they are typically considered to be jus cogens norms. However, these norms
are also typically phrased as “prohibitions against” torture, slavery, etc. As such, they clearly prohibit
States and State actors from committing the stipulated acts, and may also oblige States to prohibit
such acts by all private actors within their jurisdictions. The plaintiffs’ argue that, in addition, CIL
directly prohibits private actors from committing these odious acts, without any intervening action of
the State.

Regardless of whether CIL has direct application to private actors, a key question is whether these CIL
norms extend beyond prohibitions to an obligation on States to provide civil redress mechanisms.
Nevsun argues that based on States’ practice, such cannot be the case. Araya argues that once the
CIL violation is established, domestic common law determines the form of the liabilities and remedies.
10

On a related matter, it should be noted that international norms, including CIL, are often phrased in
general terms. The procedures, elements and defenses associated with particular international norms
are often left to States and national laws to determine, in whole or in part. Acceptance in Canada of a
CIL-based tort claim would be frontier-breaking and would need to be accompanied by an equally
innovative determination of the justiciable components of each CIL-based claim.

A Pressing Need



Civil actions are of value to plaintiffs as a means of addressing serious human rights abuses,
establishing truths and assisting in some form of closure.11 However, the siren call in Araya and
related litigation is the absence of any real governance regime over the operation of transnational
companies, particularly in regards to basic human rights.12 Often such companies operate in countries
whose economic and political circumstances render their inhabitants prone to abuse, at the same time
as their legal systems offer no real hope of redress. The need for standards – CIL being an
indisputable starting point – and accountability is urgent.
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